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CHAPTER ONE 
INTRODUCTION, PURPOSE STATEMENT, DEFINITION OF CONCEPTS AND LEGISLATIVE 
FRAMEWORK 
1.1 Introduction 
Section 23 of the Constitution provides for the right of every person to freedom of 
association, the right of every trade union to engage in collective bargaining, and the 
right of every trade union to organise.1 The purpose and objective of the Labour 
Relations Act2 (hereinafter referred to as LRA) is to give effect to and regulate the rights 
conferred by section 23 of the Constitution.3 Further, the LRA encourages collective 
bargaining. The right to strike is considered to be an important addition to the right to 
bargain and one can assume that collective bargaining is influenced by the right to 
strike.4  
It is no secret that strike action in South Africa is largely accompanied by destruction and 
violence, often with far-reaching effects for employers, non-striking employees and the 
public. This is indicated by the findings of International Labour Organization (hereinafter 
referred to as ILO) between 2017 to 2018.5 Strike action also regularly continues for a 
lengthy period of time, which of course has adverse effects on the employer, employee 
and the general public. South Africa experienced its highest increase in labour strikes in 
2017 with the figure rising by 8% annually. These statistics were recorded in the 
Industrial Action Report which was released by the Department of Labour.6 It needs to 
be questioned as to what relief is available to employers who are faced with such 
industrial action.  
The LRA offers immense protection to employers in so far as unprotected strikes are 
concerned, however little to no protection is offered to third parties which are directly 
affected by the unlawful strikes or protest action. This research aims to establish or 
                                               
1   Section 23 of the Constitution. 
2   Act 66 of 1995. 
3    S 1(2). 
4   Currie and De Waal The Bill of Rights Handbook (2016). 
5    LABORSTA Labour Statistics Database, International Labour Organization (2013). 
6  Industrial Action Report 2018. 
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enquire as to whether there is protection offered to third parties in the form of an interdict 
against unprotected strikes.  
1.2 Definition of ‘protected’ and ‘unprotected’ strikes 
Before this topic is discussed further, it is imperative that a distinction is drawn between 
strikes which are in compliance with the LRA (‘protected’ strikes) and those that are not 
(‘unprotected’ strikes). A strike is protected if the workers and their respective union 
representatives follow the procedure outlined in section 64(1)(b) of the LRA.7 It ought to 
be noted that the LRA discourages strikes that are unprotected or unregulated.8 This is 
demonstrated by the Labour Court’s jurisdiction to interdict strikes which do not comply 
with section 68 (1)(a) of the LRA. 
   It is critical to note that when a strike conforms with the provisions embodied in the LRA, 
employees and relevant trade unions on strike are protected against certain legal 
consequences that would ensue from such an action. These include interdicts granted 
against participants by the Labour Court and an order by the same court for payment of 
compensation for any loss attributable to the strike.9 Equally, a strike that does not 
adhere to the rules is unprotected, and it is in this instance where the above-mention 
remedies are applied. 
1.3 The right to strike under the Labour Relations Act 
South African labour law concentrates on the regulation of two primary relationships. 
The first, and perhaps most important, is the relationship between employer and 
employee. The second is the relationship between trade unions and employers or 
employers organisations. Although there are some exceptions, for example the 
regulation of secondary strikes and the prohibition of strikes and lock-outs in essential 
                                               
7  The section reads: “In the case of a proposed strike, at least 48 hours’ notice of the commencement of strike, in 
writing, has to be given to the employer, unless- 
(i) the issue in dispute relates to a collective agreement to be concluded by in a council, in which case, 
notice must have been given to that council; or 
(ii) the employer is a member of an employers organisation that is a party to the dispute, in which case, 
notice must have been given to that council; or 
(iii) the employer is a member of an employers organisation that is a party to the dispute, in which case, 
notice must have been given to that employers organisation;”  
8    Grogan Workplace Law (2009). 
9   Du Toit et al Labour Relations Law (2015). 
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services, the effect that the conduct of employees and employers may have on third 
parties during the course of a strike or lock-out is left largely unregulated. 
It is not unusual for employers to resort to dismissal when strikes are unprotected or are 
coupled with unlawful conduct. However, an employer may not dismiss employees 
engaged in a protected strike as the dismissal is regarded as automatically unfair.10 
Although the right to strike implies that employees who take part in a protected strike 
may not be dismissed, the protection afforded by sections 67(4)11 and 187(1) (a)12 is not 
absolute as section 68 of the LRA deals with the legal consequences that flow from an 
unprotected strike or lock-out. It contains no prohibition of claims to recover a loss 
suffered as a result of an unprotected strike or lock-out, presumably on the basis that an 
employer, trade union, or employee that has failed to comply with the not-so-onerous 
provisions of the LRA should not be protected against such claims.   
1.3.1 Limitations created by Section 68(1) (b) of the Labour Relations Act  
In addition to not providing protection against claims emanating from damages caused 
during an unprotected strike, section 68 also provides for a claim for compensation that 
may be utilised in these circumstances. It gives the Labour Court exclusive jurisdiction to 
order the payment of “just and equitable” compensation for any loss attributable to the 
strike or lock-out, or any loss attributable to conduct in contemplation or furtherance of 
such a strike or lock-out. It reads as follows: - 
“68. Strike or lock-out not in compliance with this Act. — 
(1) In the case of any strike or lock-out, or any conduct in contemplation 
or in furtherance of a strike or lock-out, which does not comply with 
the provisions of this Chapter, the Labour Court has exclusive 
jurisdiction— 
(a) … to grant an interdict or order to restrain- 
(i) any person from participating in a strike or any conduct in 
contemplation or in furtherance of a strike; or 
                                               
10   Basson A et al Essential Labour Law (5th ed) 156. 
11   Section 67 (4) reads: “An employer may not dismiss an employee for participating in a protected strike or for any 
conduct in contemplation or in furtherance of a protected strike". 
12   Section 187(1) (a) reads: “A dismissal is automatically unfair if the employer, in dismissing the employee, acts 
contrary to section 5 or, if the reason for the dismissal is- (a) that the employee 
participated in or supported, or indicated an intention to participate in or support, a 
strike or protest action that complies with the provisions of Chapter IV”. 
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(ii) any person from participating in a lock-out or any 
conduct in contemplation or in furtherance of a lock-
out; 
(b)   to order the payment of just and equitable 
compensation for any loss attributable to the strike or 
lock-out, or conduct, having regard to— 
(i) whether— 
(aa) attempts were made to comply with the provisions of 
this Chapter and the extent of those attempts; 
(bb) the strike or lock-out or conduct was 
premeditated; 
(cc) the strike or lock-out or conduct was in response to 
unjustified conduct by another party to the dispute; 
and 
(dd) there was compliance with an order granted in terms of 
paragraph (a); 
(ii) the interests of orderly collective bargaining; 
(iii) the duration of the strike or lock-out or conduct; 
and 
(iv) the financial position of the employer, trade union or 
employees respectively.” 
 
1.4 The right to strike under the Regulation of Gatherings Act13 
Section 17 of the Constitution places an obligation on trade unions to ensure a peaceful 
gathering or demonstration, without the risk of riot damage to persons and property.14 If 
a union and/or its members wish to participate in a strike action, protest or to organise 
they must first seek permission from the relevant local authority within the jurisdiction of 
the protest.15  
Gatherings are largely regulated by the Regulation of Gatherings Act (hereinafter 
referred to as RGA). This particular Act also makes provision for victims, who suffer or 
incur damages at the hands of demonstrators, to recover damages from the 
                                               
13    Act 205 of 1993. 
14  Section 17 “Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to 
present petitions”. 
15    n 1 above. 
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demonstrators.16 Section 11(2) of the Regulation of Gatherings Act requires the union 
concerned (and its organisers if they are sued) to prove the following three things: -   
(a) that he or it did not permit at the act or omission which caused the 
damage in question;   
(b) the act or omission in question did not fall within the scope of the 
objectives of the gathering or demonstration in question and was not 
reasonably foreseeable;   
(c) that he or it took all reasonable steps within his or its powers to prevent 
the act or omission in question. Provided that proof that he or it forbade 
an act of the kind in question shall not by itself be regarded as sufficient 
proof that he or it took all reasonable steps to prevent the act in 
question. 
 The constitutionality of this provision to claim was deliberated in the case of South 
African Transport and Allied Workers Union v Garvas & others 17 during a large and 
violent strike in the security industry. The South African Transport and Allied Workers 
Union (hereinafter referred to as SATAWU) was the Applicant. They gathered and 
requested permission from the Commissioner of South African Police Services, as per 
section 3 of the RGA, for its members to convene in or around the Cape Town city 
centre.18 Thereafter the union appointed 500 marshals to control the crowd members. 
SATAWU requested all its members to refrain from any unlawful or violent or violent 
conduct during the gathering. The gathering soon turned into a riot, which ultimately 
resulted in damage to property which was estimated to be approximately about R15 
million.19 Shops and vehicles were damaged and several people, who were not 
participating in the strike or who were non-members, sustained severe injuries.20 
The relevant members of the public who were affected by this violent conduct instituted 
an action against SATAWU for damages as per section (1) of the Regulation of 
                                               
16   n 3 above. 
17   2012 33 ILJ 1593 (CC) also reported in 2010 2 BLLR 149 (LC). 
18  n 17 above par 11. 
19  n 17 above par 12. 
20  n 17 above par 12. 
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Gatherings Act, in which SATAWU denied any liability.21 The Constitutional Court 
explored the constitutionality of the provision listed under section 11(1) of RGA and it 
came to the conclusion that this particular section places an onus on the union or 
convener responsible for the gathering to prove the three defences listed under section 
11(2) in order to avoid liability.22 If the union or convener concerned fails to do so, he or it 
will be jointly held liable with the organisers participating in the demonstrations.  
It is interesting to note that section 17 of the Constitution - which avers that everyone has 
a right to assemble, demonstrate, picket and petition - is limited or restricted rather by 
section 11(1) of the Regulation of Gatherings Act. In addition it also states that should the 
strike action result in property damage, the organisation will be held liable. This position is 
if the act or omission that caused the damage was not reasonably foreseeable and the 
convener of the said congregation was failed to take the necessary reasonable steps to 
guard against the action.  
The proposed limitation by Section 11 of the RGA is very important as it allows the 
victims of property destruction due to strike violence to seek relief or compensation from 
conveners or trade unions for damages incurred, as well as to also place liability on them 
for failure to regulate the strike action. In light of the above, the researcher is of the view 
that such relief as embodied by section 11(1) should also allow third parties to interdict 
the demonstrators as a way to safeguard their interest. 
1.5 Conclusion 
Seeing that employers are afforded a reasonable number of remedies at their disposal 
such as interdicts and common law remedies for damages incurred as a result of 
unprotected strike. A third party who is likely to get affected by the same damages 
should also be afforded a fair amount of remedial action. The objective is to highlight or 
enhance the rights and remedies that are afforded to third parties in order for them to 
protect themselves from damages that flow from unprotected strikes. Although Section 
17 of the Constitution places a responsibility on the trade unions to ensure a peaceful 
gathering without the risk of riot damage to public property, it is not feasible to ignore the 
minor role played by the LRA in addressing this issue. The RGA provides the third party 
                                               
21  n 17 above par 98. 
22  n 17 par 108. 
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with a wider protection than the LRA and the author is of the view that this protection on 
its own is not enough.  
The aim of this research is to explore and examine whether a third party can be afforded 
the remedy given to the employer, in terms of section 68(1)(a)23, to interdict unprotected 
strikers with the aim of preventing them from causing any damage or misconduct during 
a riot. The research will further make recommendations regarding how the remedy can 
be made available to third parties. 
  
                                               
23   See n 2 above. 
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CHAPTER TWO 
THE LEGAL CONSEQUENCES, LIABILITY AND EFFECT OF AN UNPROTECTED STRIKE 
2.1 Introduction 
 
The role of the LRA in so far as strikes are concerned is to fully explain the types of 
strikes in terms of legislation and to also determine the legal consequences that flow from 
non-compliance with legislation.24 Consequently, the principles of the supervisory bodies 
cover only lawful strikes, that is, strikes which are carried out in compliance with national 
legislation.25 The question that arises is whether these remedies are sufficient to curb 
violence caused by striking employees, or are able to deter the said strikers from 
pursuing an action which adversely affect third parties or their respective property. 
2.2 The legal consequences of an unprotected strike under LRA and Regulation of 
Gatherings Act 
The RGA Act regulates gatherings and demonstrations that take place in public places, 
with the exclusion of industrial action which is regulated by the LRA. Strikes normally 
become riotous in nature and are often accompanied by violent actions, which not only 
affect the parties to the dispute but non-participating members of the public as well.26 If a 
strike action becomes riotous to such an extent that it affects other people and their 
property, it should lose the protection afforded by the LRA. This would pave the way for 
the laws that normally apply to collective conduct, that fall outside the regulative ambit of 
labour relations such as the RGA, to apply. 
The RGA is relevant for this topic as it indicates who should be liable should the interdict 
be ignored. The statute is broad enough to include any march, demonstration, protest, 
rally or picket in a public street or other public place involving more than 15 people. The 
RGA, in section 11, concerns itself with the legal ramifications flowing from damage 
caused during such gathering. As a result of section 11 unions are exposed to potential 
claims for riot damages. 
                                               
24   Grogan Workplace Law 309; See s 1(b) of the LRA. 
25   Gernigon “ILO Principle Concerning Right to Strike “1998 International Labour Review (ILR) 442. 
26  Mlungisi, Ernest Tenza, The liability of trade unions for conduct of their members during industrial action. (2016 
Dissertation UNISA) 83. 
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Upon  close examination of  section 68(1)(b) it is safe to deduce that employers are 
afforded a number of remedies in terms of dealing with damage that ensues from an 
unprotected strike. These include, but are not limited to, interdicts, common law claims for 
damages, as well as dismissals.27 Section 11 of the RGA also affords similar remedies to 
employers and highlights who is liable and accountable on occasions where there was 
damage due to unprotected strikes.28 
It needs to be stressed at the outset that non-compliance with the LRA with regards to 
unprotected strikes does not amount to a criminal offence, however, there are legal 
consequences that flow from such non-compliance. These legal consequences are 
embodied or encapsulated in Section 68 of the LRA which reads as follows: 
“68. Strike or lock-out not in compliance with 
this Act. — 
1) In the case of any strike or lock-out, or any conduct in contemplation 
or in furtherance of a strike or lock-out, that does not comply with the 
provisions of this Chapter, the Labour Court has exclusive jurisdiction-   
    (a) to grant an interdict or order to restrain   
(i) any person from participating in a strike or any conduct in 
contemplation or in furtherance of a strike; or   
(ii) any person from participating in a lock-out or any conduct in 
contemplation or in furtherance of a lock-out;   
(b) to order the payment of just and equitable compensation for any loss 
attributable to the strike or lock-out, or conduct, having regard to-   
(i) whether -   
1. attempts were made to comply with the provisions of this Chapter and 
the extent of those attempts;   
2. the strike or lock-out or conduct was premeditated;   
3. the strike or lock-out, or conduct was in response to unjustified 
conduct by another party to the dispute; and   
                                               
27    Le Roux “Defining the right to strike” 2004 Contemporary Labour Law 16. 
28    Mbona A critical analysis of the law of strikes in South Africa (2014 dissertation UKZN) 52. 
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4. there was compliance with an order granted in terms of paragraph (a);   
(ii) the interests of orderly collective bargaining;   
(iii) the duration of the strike or lock-out or conduct; and   
(iv) the financial position of the employer, trade union or employees 
respectively. 
 
Section 68(1) of the LRA implies that anyone can use this remedy to recover 
compensation for damages, as long as they can prove that they have suffered  loss and 
that the loss was due to the strike in question.29 This section implies that this remedy is 
not only afforded to employers, but it is also extended to the third party affected as it 
does not specify who should apply for an interdict. The researcher is of the view that if a 
third party can be afforded the above-mentioned remedy, then the court should also be 
able to afford a third party the same remedy as it forms part of the remedies afforded by 
section 68 of the LRA.  
In as much as the LRA makes provision for remedies such as interdict and 
compensation, it is still unclear who should use these remedies. The same provisions of 
the Act states that the Labour Court has jurisdiction to order an interdict. However, the 
Act is silent on who should apply for the interdict the assumption is that the employer 
upon proving locus standi is the only one afforded this remedy and not any interested 
third party who is affected by the strike action. This raises doubt about whether anyone 
outside the employment relationship has a legal position bestowed by the LRA to apply 
for an interdict against striking employees. 
A third party should be able to seek relief, in the form of an interdict, in the Labour Court 
if their livelihood or interests are threatened by the unprotected strike. Employees are of 
the impression that employers are most likely to agree to their demands if they 
incorporate violence into strikes. This statement is based on the Industrial Annual Report 
for 2016 and 2017 which records an increase of industrial action from 122 instances in 
2016 to 132 in 2017.30 This clearly demonstrates that employees often resort to strikes 
in order set out their demands. In addition to this, strikers have identified the potential 
                                               
29   Sec LRA 68(1)(b). 
30  Industrial Action Report 2018. 
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and/or actual harming of innocent persons as an effective and speedier solution of 
getting the employer to accede to their demands.31 The researcher is of the view that the 
legal position of the a third party is not clearly defined, and this is evident from the fact 
that the LRA does not clearly determine who should be liable for damage caused to third 
party’s property.  
2.2.1 Liability of the trade union 
According to Section 11(1) of the RGA if there are any damages as a result of a 
riot, gathering or demonstration, every organisation on behalf of or under the 
auspices of which that gathering was held, or, if not so held, the convener will be 
held jointly and severally liable for the losses or damage. 32 The implications of 
this particular section make the trade unions more reluctant to partake in strike 
action, more so an unprotected one as they fear that they will be held liable for 
any damages that emanate from their members’ demonstrations.33  
 Section 17 of the Constitution gives the trade union the obligation to ensure a 
peaceful gathering without the possibility or risk of destruction or damage to 
persons or property.34 According to section 11(2) of the RGA, the concerned 
organisation must prove the following in order to avoid liability in terms of the Act: 
 
(a) That he or it did not encourage or permit the act or 
omission which caused that particular damage; 
(b) That the particular act or omission was not within the 
mandate or scope of the objectives of the demonstration 
and that it was not reasonably foreseeable; 
                                               
31    See n 17 above par 14. 
32   Mlungisi The liability of trade unions for conduct of their members during industrial action (2016 dissertation 
UNISA) 87. 
33    See n 8 above. 
34    Sec 17 of the Constitution. 
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(c) Lastly, that he or it utilised all the reasonable steps 
within its powers in order to prevent the act or omission 
which caused the damage.” 
The matter of SATAWU v Garvas35 highlights the significance of section 11(2) of 
the RGA. The above-mentioned section imposes joint liability on the organisers of 
the particular gathering or demonstration, as well as its members, for riot 
damages caused by such participants.36  SATAWU stated in their defence that 
section 11(2) was not only irrational but also placed a limitation on the freedom of 
assembly and that such limitation was unjustified.37 The Constitutional Court in its 
judgment rejected both of these arguments on the basis that the Act places an 
onus on the union to prove that such harm was not reasonably foreseeable and 
that steps were taken to avoid such damage or harm. The court also highlighted 
that the limitation placed on the right to freedom of assembly is reasonable and 
justifiable in terms of section 36 of the Constitution. As such the Constitutional 
court confirms that this defence provided for by the law is viable and that the 
limitation on the right to freedom of assembly in section 17 of the Constitution is 
reasonable and justifiable, because it serves an important purpose and 
reasonably balances the conflicting rights of organisers, potential participants and 
often vulnerable and helpless victims of a gathering or demonstration which 
degenerates into violence. 
2.2.2 Liability to the employer 
In general, the employer may not sue the union for any financial losses caused 
by a protected strike.38 However, section 68(1) (b) of the LRA creates a statutory 
cause of action in addition to any other cause of action a person may have. In 
order to invoke this remedy, the claimant will, in the first place, have to show that 
it has suffered a loss and that this loss was attributable to an unprotected strike 
or lock–out or, alternatively, to conduct in contemplation or furtherance of such a 
                                               
35    2012 (33) ILJ 1593 CC. 
36    Tom A trade unions liability for damages caused during a strike (2015 dissertation UKZN) 44. 
37     n 16 above. 
38    Cohen et al Trade Unions and the Law in South Africa (2009) 303. 
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strike or lock-out.39 The section does not specify who such a claimant must be or, 
indeed, who the defendant can be in this type of action.40 Accordingly, this 
section leaves the door open for third parties to then use this remedy to protect 
their rights as well as their interests. 
In most cases the claimant will be an employer that has suffered a loss as result 
of a strike or actions committed during the course of a strike, or an employee 
who has suffered a loss as a result of a lock-out. In most cases the employer will 
seek to sue a trade union or an employee in order to recover the loss. However, 
the rights of a third party who has suffered damage is limited in this regard. Not 
enough protection or remedies are afforded to him/her. 
2.3 The role played by the South African Police Service for lawful protest in terms of 
the RGA 
There are various parties that are given specific roles in relation to a lawful protest. The 
participants mentioned in the Act are the South African Police Service (hereinafter 
referred to as SAPS), a local authority (ordinarily a municipality), and the convener of the 
gathering, who is the formal point of contact for the protesting group. These parties are 
known as the 'golden triangle' and are the primary parties involved in communications 
related to a gathering.41  
A convener must send a notification to the municipality of an intended gathering using a 
standard form which is supposed to be available from all municipal offices. The process 
that must be followed prior to a protest 42 consists of a notice being given at least seven 
days before the planned gathering.43 On receipt of the notification, the municipality must, 
within 24 hours, call the convener to a meeting at which the logistics of the gathering are 
discussed with SAPS and any other required service providers, such as paramedics.44 
Notice must be provided to the employer at least 48 hours prior to the intended protest in 
                                               
39    See n 2 above. 
40    Le Roux “Claims for compensation arising from strikes and lockouts” 2013 Contemporary Labour Law 11. 
41   Chamberlain “Striking similarities in troubling implementation of the rights to protest and access to information in     
South Africa 2016 African Human Rights Law Journal (AHRLJ) 365 371. 
42   n 41 above, par 372. 
43   n 41 above, par 371. 
44   n 26, par 86. 
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terms of section 3(2) of the RGA. If this is not done, the requirements for a lawful protest 
have not been met.45 
There are also other means by which a gathering can be prevented in terms of the 
RGA.46 Section 9 deals with police powers in relation to a gathering. A gathering can be 
averted under section 9(2) after it has commenced, on the grounds that the gathering 
poses a danger to persons or property. Consequently, the researcher is of the view that 
the discretion given to SAPS by the Act clearly supports a third party’s intervention in 
relation to unprotected strikes that poses a threat to a third party’s right or property. It is at 
this level that a third party can utilise his right to apply for an interdict against unprotected 
strikes, if they pose a threat to his or her livelihood. 
2.4 Conclusion 
An unprotected strike or illegal conduct during a strike can be barred by way of an 
interdict in the Labour Court by employers. If said interdict is breached it can lead to 
contempt proceedings in the Labour Court, which is penal in effect. It was noted that 
interdicts are not as effective as they should be, given that they are often ignored by 
employees during violent strikes. It was submitted, in the chapter, that the courts should 
adopt a more proactive direction in attempting to restore respect to the courts and the 
rule of law by, firstly, eliminating the perception that they are entities who are against the 
employees which informs them their strike serves no purpose. They should rather advise 
employees who wish to or are currently undertaking strike action that they seek to 
benefit from unlawful conduct. Secondly, the courts should exercise stricter penal action 
against those individuals who are guilty of contempt of court. 
Claims for damages can also be brought by employers, third parties and the public who 
fall prey to unprotected strikes or to criminal behaviour of union members whilst on 
strike. In light of the above statement the researcher is of the view that if the employers 
are afforded the means to apply for an interdict, a third party must also be extended the 
same courtesy. It needs to be noted that a trade union can be held liable under the RGA 
for riot damages by its members during an unprotected strike. As such, the union needs 
to limit or guard against any possibility of damage by its members in order to escape 
                                               
45    Omar “A legal analysis in context. The Regulation of Gatherings Act” 2017 SA Crime Quarterly 21 26. 
46    section 9(2). 
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liability. Lastly, it is submitted that trade unions should seek the assistance of SAPS to 
assist in the prevention of damage during strikes in order to ensure law and order and to 
take decisive action to prevent criminal activities instead of adopting the role of passive 
bystanders during a violent disturbance of the peace by a crowd. 
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CHAPTER THREE 
LOCUS STANDI AND THIRD PARTY REMEDIES 
 
3.1 Introduction  
In South Africa violence and intimidation have been used  during a number of strikes. 
This  is observed in the 2016/2017 Industrial Action Annual Report and, as such, the 
LRA embodies in its section 68(1) (a) and (b) remedies in order to limit unprotected 
strikes accompanied by misconduct.47 The Labour Court is empowered in terms of the 
LRA to grant an interdict to restrain workers from embarking on an unprotected strike, 
and this legal position is clearly stated in the Act. However, this particular provision does 
not clearly describe who can seek such relief from the Labour Court. Nonetheless it sets 
out the minimum requirements that must be met, by an applicant, for an interdict to be 
granted. 
3.2 Locus standi 
In order for one to succeed with the proceedings prescribed in terms of section 68(1) of 
the LRA, one must prove the existence of the necessary locus standi. This entails that 
one must have sufficient interest in the matter.48 In the South African Post Office Ltd v 
Tas Appointment and Management Services CC and Others49, the applicant’s legal 
representative argued that the issue was not one of jurisdiction but that of locus standi, 
meaning that the applicant had a legal interest in the matter. The argument submitted by 
the representative is that the applicant’s locus standi stems firstly from a common law 
right to not have unlawful intrusion with its business, with employees performing their 
duties and the right to protect its property from unlawful damage. Secondly, the 
applicant’s attorneys had a statutory right which is provided for by section 68(1)(a) of the 
LRA to interdict employees.50 
                                               
47    Achmat, The right to strike and its limitations (2015 Dissertation UP) 33. 
48 Witts and Sonnekus “back to basics-locus standi in litigation 2019     
(https://www.cliffedekkerhofmeyr.com/en/news/publications/basics-locus-standi-in-litigation.html  (11-5-2019)). 
49   2012 6 BLLR 621 (LC). 
50   n 48 above Par 7. 
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The court noted that section 68(1)(a) does not clearly determine or prescribe in particular 
the type of applicant that can seek an interdict. The court merely states that a party is 
required to establish its locus standi when seeking to interdict unprotected strike. The 
party seeking the interdict must demonstrate that such a strike is unprotected in terms of 
the Act and secondly that the strike has infringed one or more of its legal rights. 
Consequently, the court found that it was not only the employer who could apply for an 
interdict prescribed in terms of section 68(1)(a) of the Act, but any party whose rights 
have been violated as a result of the unlawful strike.51 
3.3 Interdict  
An interdict is one of the remedies afforded to employers or any interested third party 
who wants to prevent further damage that ensues or will ensue from the misconduct of 
striking workers.52 The applicant makes an application to the Labour Court on an ex 
parte basis. Normally it is done on urgent basis and it is used to obtain a restraining 
order against the defendant.53 This particular application aims to protect applicants from 
suffering irreparable damage caused by the wrongful activities or protest action of 
respondents. This remedy is available where a person who has interest in the matter 
foresees or realises that the other party acts or intends to act contrary to the law or 
infringe his or her rights.54 
Section 68(1)(a) of the LRA confers upon the Labour Court the exclusive right and 
jurisdiction to grant an interdict against any person or a group of individuals  from 
engaging in an unprotected strike.55 As previously highlighted in Chapter 1, a strike that 
does not comply with procedural requirements of sections 64 and 65 of the LRA is an 
unprotected strike. This simply means that the employer and/or members of the public 
who are directly affected and who suffer loss as a result of the unprotected strike may 
apply for an interdict. 
                                               
51    n 48 above (par 10). 
52  A Rycroft 'What Can Be Done about Strike-Related Violence?' (2014) (2)199 & 7. 
53    n 40 above (par 5).   
54  n 40 above (par 6). 
55  Mohale, A critical study of the legal framework regulating strikes in South Africa (2017 Dissertation UKZN) 84. 
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According to section 68(2) of the LRA the Labour Court may not grant any order unless 
48 hours notice of the application has been given to the respondent. The court may 
allow a shorter period of notice if the defendant has been reasonably afforded an 
opportunity to be heard after the notice of such an application and the employer or third 
party has an equitable justification as to why such short period should be allowed.56  
The requirements of an interdict were held in NCSPCA v Openshow26 as follows: 
“A prima facie or clear right: what is required here is proof of facts that 
establish the existence of a right in terms of substantive law; A well-
grounded apprehension of irreparable harm if the interim relief is not granted 
and the ultimate relief is eventually granted; Balance of convenience favours 
the granting of an interim interdict; and  The applicant has no other 
satisfactory remedy.”57 
In Royalserve Cleaning (Pty) Ltd v Democratic Union of Security Workers & 
others58 the court ruled that the company (“applicant”) met the requirements of 
applying for an interdict. The company approached the Labour Court seeking an 
interdict owing to someone being injured as a result of the said action. In addition 
to that, striking employees had further convened in areas in which they were 
unauthorised to convene in terms of the picketing rules and their unlawful conduct 
threatened the commercial relationship between the company and its clients. A 
rule nisi was obtained and, subsequent to that, a final order. 
In South African Post Office Ltd v Tas Appointment Management Services CC and 
Others 59 the legal issue that had to be decided was whether or not a third party 
who is not an employer of the workers that are participating in an unprotected 
strike can seek or make an application to the Labour Court for an interdict to 
restrain the said employees or workers from participating or continuing with the 
strike action. 
                                               
56   Grogan Workplace Law (2009) 394.    
57  2008 (462/07) ZASCA 347B. 
58  2012 33 ILJ 448 (LC) at 449F. 
59    2012 6 BLLR 621 (LC). 
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On 23 January 2012 an interim interdict was granted by the Labour Court. The First, 
Second and Third Respondents were labour brokers and were contracted by the 
Applicant being the South African Post Office (SAPO). The other respondents were 
workers employed by the above-mentioned labour brokers and were stationed at 23 
various SAPOs in Gauteng. The employees initiated and participated in an unprotected 
strike with the intention of demanding that SAPO hire them directly and not through the 
services of labour brokers.60 
On the return date, the workers’ representative raised an argument that the employer of 
the employees engaging in an unprotected strike is the one that has the locus standi to 
bring this application and that the third party (Applicant) lacks such capacity. The 
employees’ representation further argued that if this was not the legal position then any 
third party whose business is directly or indirectly affected by the strike could bring an 
application of this nature. According to the representative the LRA affords recourse for 
the employer and since the Applicant was not their employer, it lacked the necessary 
locus standi to bring such an application. 
The court, in its judgement, held that section 68(1) of the LRA did not confer statutory 
rights to parties but mandates the court to grant the relief being the interdict to third 
parties affected by the unprotected strike. The court further stated that two requirements 
must be satisfied: (a) the said strike was not in compliance with the LRA which means it 
was unprotected and (b) the said strike infringed one or more of the Applicants’ rights. 
Therefore, the Labour Court confirmed the interim order and also ordered the striking 
employees, jointly and severally, to pay the Applicant’s costs for the said application. 
An interdict only applies to unprotected strikes and the employer who suffers damage 
due to an unlawful conduct of employees in a protected strike will not be afforded an 
order prohibiting the strike. If the parties partaking in an unprotected strike disobey the 
court interdict, such parties can be found in contempt of court.  
In Security Services Employers’ Organisation and Others v SA Transport and Allied 
Workers Union and Others61 the Labour Court ordered the union to pay R500 000 as a 
                                               
60     2012 6 BLLR 621 (LC) Para 1. 
61    2007 28 ILJ 1134 (LC). 
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fine for contempt of court. The court considered the requirements and legal principles 
applicable to contempt of court matters and stated that the objective of such proceedings 
is to encourage or compel compliance.  
And in In2FOOD (Pty) Ltd v FAWU, Madisha, RS and 470 others62 the court fined 
FAWU R500 000 for contempt of court for their negligent failure to curb violent and an 
unprotected strike by its members. Both of these judgment demonstrates the harsh 
penalties that are imposed by the courts for violent and an unprotected strikes. This 
demonstrates that the court understands the impact violent and unprotected strikes have 
on society or the community as a whole. The researcher is of the view that the judicial 
system tries to limit or curb unprotected and violent strikes. This is why it is necessary 
for the third parties to be afforded an opportunity to interdicts violent and unprotected 
strikes that seek to cause destruction to their property. 
3.3.1 Common law requirements for an interdict 
In South African Post Office Ltd v Tas Appointment Management Services case63 it was 
highlighted that section 68 (1) (a) of the LRA does not expressly restrict potential 
applicants but requires that certain prerequisites be adhered to. It is essential that a 
party applying for an interdict demonstrates to the court that there is unprotected strike 
and that this conduct has infringed on one or more of that party’s legal rights. 
3.3.2 Statutory requirements for an interdict 
Sections 68 (2) and 68 (3) of the LRA encompass and set out the procedural 
requirements of an interdict. In interdicting an unprotected strike, it should be noted that 
such a restriction may be either partial or full and the application thereof must comply 
with the minimum of 48-hour notice of an intention to interdict a strike. In the event a 
written notice of the commencement of the proposed strike or lock-out was given to the 
applicant within a minimum period of 10 days before the commencement of the 
proposed strike or lock-out, the applicant must give at least five days’ notice to the 
                                               
62     In2FOOD (Pty) Ltd v FAWU, Madisha, RS and 470 others case number J350/13 (LC) unreported. 
63     2012 6 BLLR 621 (LC). 
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respondent of an application for an order in terms of subsection (1)(a). The minimum 
notice does not apply to employers or employees who are in essential services. 64 
 Where a party disobeys a court interdict they can be found in contempt of court. The 
seriousness of the matter was illustrated in the case of Security Services Employers’ 
Organisation and Others v SA Transport and Allied Workers Union and Others65 where 
the court considered the legal principles applicable to contempt of court proceedings, 
and noted that the objective of such proceedings is to compel compliance with an order 
of court in order to vindicate the court’s honour resulting from disregard of its order. 
If a person or an organisation fails to comply with a court order that has been granted, 
such person or organisation entitles the affected party to institute contempt of court 
proceedings, and this position was highlighted in Fakie NO v CCII Systems (Pty) Ltd. 66 
Contempt of court is committed not by a mere disregard of a court order, but by the 
deliberate and intentional violation of the court’s dignity, repute or authority. 
3.4 Compensation  
In terms of common law principles an employer or any person who has suffered a loss 
attributed to an unprotected strike may institute a delictual claim to recover his or her 
loss.67 Section 68(1)(b) of the LRA68 affords the Labour Court power or jurisdiction to 
order that a party taking part in an unprotected strike and, as a result of such strike loss 
was incurred, be ordered to pay just and equitable compensation in addition to granting 
an interdict in terms of section 68(1)(a) of the same act.69 The requirement for such 
compensation must take into account the following:- 
(i) whether - 
1. attempts were made to comply with the provisions of this Chapter and the 
extent of those attempts; 
                                               
64    Section 68 (1) (a) and (3).   
65  2007 28 ILJ 1134 (LC). 
66  2006 4 SA 326 (SCA). 
67    See n 31 above. 
68    66 of 1995.     
69    Grogan Workplace Law (2009) 395. 
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2. the strike or lock-out or conduct was premeditated; 
3. the strike or lock-out, or conduct was in response to unjustified conduct 
by another party to the dispute; and 
4. there was compliance with an order granted in terms of paragraph (a). 
 
The factors mentioned above are not the only factors that the court uses in order to 
determine if the award for the payment of compensation is ‘just and equitable’.  Other 
factors deemed necessary may be considered.70 For instance in Algoa Bus Company v 
SATAWU & others71 there was a claim for compensation lodged by the employer 
against a union for losses arising from an unprotected strike. Another case where a 
trade union was held liable for damages is in SATAWU v Garvis72 wherein SATAWU 
was held liable for R1.5 million owmg to damage of private property during a strike. In as 
much as it is the union members that commit delicts during strikes, the employer uses 
the remedy afforded by section 11(1) of the Regulation of Gatherings Act73 to hold the 
union liable for the action of its members.74 
3.5 Conclusion 
In as much as the right to strike is an integral part of section 23 of the Constitution, it is 
not possible to dispute that in recent years strike action has often been marred by 
violence. Destruction as a result of violent strike can result in financial loss for 
employers, or damage to third party’s property. Through the above-mentioned case law, 
the courts have demonstrated their disapproval of unprotected strikes. An interdict 
serves as a pivotal measure which aims to prevent unprotected strikes from 
commencing or, if already started, it seeks to cease such action. In conclusion section 
11 of the RGA furnishes a guideline which ensures that trade unions are more 
responsible and liable liable for the actions of their members during unprotected strikes. 
  
                                               
70   See n 28 above. 
71   2010 2 BLLR 149 (LC).   
72    2013 (1) SA 83 (CC). 
73    205 of 1993. 
74    See n 20 above 52. 
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CHAPTER FOUR 
COMPARATIVE ANALYSIS 
 
4.1 Introduction 
 
The primary role of the International Labour Organisation (hereinafter referred to as the 
(ILO) is to provide for the international regulation of labour standards.75 Consequently, 
the principles of the supervisory bodies cover only lawful strikes, that is, strikes which 
are carried out in compliance with national legislation.76 
The Constitution grants the courts the discretion to consider comparable foreign law.77 
This is indicated and highlighted by section 39(1) o, which provides as follows:  
 
“(1) When interpreting the Bill of Rights, a court, tribunal or forum  
 (a) must promote the values that underlie an open and democratic society 
based on human dignity, equality and freedom;  
 (b) must consider international law; and  
 (c) may consider foreign law.”78 
 
This clause allows one to consider, interpret and apply foreign law with due 
regard for the South African context and the values enshrined in the South 
African Constitution. It is therefore important to consider comparable foreign 
law, in particular, the right to strike in foreign jurisdictions. 
4.2        The impact of international standards regarding the legality of a strike  
The right to strike as set out in section 23(2)(c) of the Constitution and section 64(1) of 
the LRA is also in accordance with the standard set by the ILO.79 A strike action is the 
most proactive and visible form of collective activity during a labour dispute and without 
                                               
75   Grogan Workplace Law 309; See section 1(b) of the LRA. 
76   See n 25. 
77   Neethling and Potgieter Law of Delict (2015) 17. 
78    section 39(1). 
79   Budeli “Understanding the right to Freedom of Association” 2010 The Comparative and International Law Journal 
of South Africa 27 28. 
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this right to strike employees fail to exercise freely the right to freedom of association in 
its entirety.80  
It is also important to note that with every right afforded there is also potential abuse that 
comes with it, in this case destruction of property during an unprotected strike. As such, 
the LRA has placed certain limitations on the manner in which this particular right is 
exercised in order to curb damages and public violence that may ensue during a 
protected or unprotected strike action.  
The right to strike, as embodied in the LRA, is not an absolute right and its exercise 
should always be in accordance with the supreme national legislation of the country 
being the Constitution.81 The Committee on Freedom of Association at the ILO aims to 
impose a safety service standard for all cases of strike action for the purposes of 
ensuring safety to persons and property during a demonstration.82 
4.3 Australia 
 
In the matter of Nationwide News and Will,83 the Australian Constitution does not 
expressly grant the right to freedom of association. However, the right is implied in 
freedom of communication in relation to political and public affairs, which is a right 
embodied in the Constitution of the country. This does not deter the Australian 
government from affording the right to freedom of association to its citizen84 owing to the 
fact that such right is ratified by international agreement and ILO Conventions dealing 
with freedom of association. (The afore-mentioned conventions include Article 22 of the 
International Covenant on Civil and Political Rights (ICCPR) as well as article 8 of the 
International Covenant on Economic, Social and Cultural Rights.85)  
 
                                               
80     ILO survey General 1994 par 136. 
81     See n 14. 
82     ILO 1996d paras 554 & 555. 
83   1992 177 CLR par 16. 
84    n 15 above. 
85    n 72 above. 
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The legislation that deals with or governs issues relating to labour matters in Australia is 
the Fair Works Act86 (hereinafter referred to as the FW Act). The FW Act makes 
provision for the right of workers to participate freely in lawful industrial action, which 
allows the Fair Work Commission (FWC) to order that industrial action be stopped. 
Section 418 of the FW Act has a provision which allows the FWC to order that industrial 
action by employees or employers stop. The relevant locus standi for one to apply for an 
order to stop the industrial action is provided by section 418 (2) of FW Act: 
 
(2) The FWC may make the order:  
(a) on its own initiative; or  
(b) on application by either of the following:  
    (i) a person who is affected (whether directly or indirectly), or who is likely    
to be affected (whether directly or indirectly), by the industrial action;  
   (ii) an organisation of which a person referred to in subparagraph (i) is a 
member. 
 
Section 418(2)(b)(i) stipulates that any person who is affected by an industrial action, be 
it directly or indirectly, has locus standi to apply for this order. The researcher is of the 
view that this Act expressly affords a third party the right to make an order to deter an 
industrial action.  
 
4.4 England 
The South African Constitution makes express provision for the right to freedom of 
association which includes the right to strike. Unlike South Africa England does not grant 
an express right to strike.87 Those who adamantly participate or initiate a strike action 
are regarded as committing an offence (tort), because a strike action is regarded as 
unlawful and a breach of contract by the employee.88  
 
There are two remedies which are afforded to third parties who are affected by the 
unlawful strike, namely an application to court in a form of injunction (interdict) and 
                                               
86    28 of 2009. 
87  See n 46. 
88  Collins at al A Labour Law 2012 Cambridge University Press 664.  
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compensation.89 The remedies are similar to one provided for by section 68 of the LRA, 
and the purpose of the injunction is to restrain someone from committing a specific 
conduct which would have adverse effect on a third party who is connected to the 
employer. 
 
4.5 Conclusion  
 
South African law still needs to ensure that legislation that deals with remedies afforded 
to third parties in relation to unprotected strike is clearly defined and expressed. This will 
ensure that third parties’ rights are protected and are able to apply for remedies. In as 
much as the right to freedom of association is implied and not expressed in Australia and 
England, these countries do not entertain protest or strike action. This is an indication 
that these two countries are against protest and strike action. Based on the remedies 
with which they afford third parties, they are most likely to favour third parties than 
striking employees.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                               
89  See n 25 above, para 713. 
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CHAPTER FIVE 
CONCLUSION AND RECOMMENDATION 
4.1 Conclusion 
Employers have other remedies at their disposal besides compensation under section 
68(1) (b). These remedies come in the form of interdicts, common law remedies for 
damages, dismissals, as well as a similar remedy in section 11 of the RGA. Interdicts 
are intended to protect applicants from suffering irreparable damage which is owing to 
wrongful activities. As such, section 68(1) of the LRA gives the Labour Court with 
exclusive jurisdiction to grant an interdict with the aim of prohibiting an individual or 
group of individuals from participating in an unprotected strike.  
Case law demonstrates that one of the first remedies which should be used by 
employers to deter unlawful strike action should be an interdict. The urgency determines 
which form of interdict one must use and whether such remedy is sufficient. Be that as it 
may, it is still not possible to determine the scope of use of an interdict by the public, or 
third parties who are likely to be affected by an unprotected strike action that ensues. 
Legislation is not clear on the use of such remedy as well as preventative methods to 
curb damage caused by unlawful striking employees. 
The issue of locus standi is imperative when one considers applying for interdict. In 
South African Post Office Ltd v Tas Appointment and Management Services CC and 
Others the issue in this case was whether or not a party who is not the employer of 
employees embarking on an unprotected strike can bring an application interdicting the 
employees from continuing with such a strike action. The court found that for a party to 
establish its locus standi when seeking to interdict an unprotected strike, it must 
demonstrate that the strike is unprotected in terms of the LRA and, secondly, that the 
strike action has infringed one of more of its legal rights.  
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The second requirement would not be satisfied if an applicant merely established an 
inconvenience, directly or indirectly, owing to the unprotected strike as this would open 
the floodgates to litigation. If the applicant was the employer, the court went on to say, its 
locus standi would be logically assumed. The court highlighted that section 68(1) of the 
LRA does not clearly determine a particular individual or organisation of potential 
applicants that can seek an order of this nature. The court prescribed that this section 
did not confer a statutory right to parties but rather mandated the court to grant 
interlocutory relief to parties legally affected by unprotected strike action. The researcher 
is of the view that with this judgment the court had the interests of third parties, who are 
likely to suffer the horrendous effect of unprotected strikes, in mind. The court clearly 
makes provision for third parties who wish to interdict unprotected strikes. 
Section 17 of the Constitution places an obligation on the trade union to ensure a 
peaceful gathering without the risk of riot damage to persons and property. Section 11(2) 
of the RGA requires the union concerned (and its organisers if they are sued) to prove 
that:   
(a) he or it did not permit at the act or omission which caused the damage in 
question;   
(b) the act or omission in question did not fall within the scope of the objectives of 
the gathering or demonstration in question and was not reasonably foreseeable;   
(c) that he or it took all reasonable steps within his or its powers to prevent the act or 
omission in question. Provided that proof that he or it forbade an act of the kind in 
question shall not by itself be regarded as sufficient proof that he or it took all 
reasonable steps to prevent the act in question. 
The LRA claims that innocent third parties also have legal actions against trade unions 
for the damages they suffered during strike misconduct. Liability in terms of the RGA is 
wider than the LRA and includes damage caused by negligence which, in the view of the 
researcher, means that the LRA does not offer protection as compared to RGA. 
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4.2 Recommendations 
Legislation needs to be strict and precise in as far as liability resulting from unprotected 
strikes is concerned, and unions need to put measures in place in order to prevent strike 
violence. This means that they must utilise a more aggressive approach in managing 
their members’ conduct during a strike action, and this entails that they must prepare 
thoroughly for risks associated with the members conduct should the strike become 
violent. 
The ILO may not expressly set out its protection of the right to freedom of expression 
and collective bargaining as does South African legislation however the fundamental ILO 
conventions imply that protection is afforded to the right to organise and freedom of 
association. The comparative research between England, Austria and South Africa 
shows us that we need to be more expressive in our legislation in as far as regulation of 
strike undertakings is concerned. The above-mentioned countries are intentional in so 
far as vilification of unprotected strike action is concerned. They go as far as ensuring 
that a harsh penalty is imposed on offenders. This is an indication that these two 
countries are against protest and strike action and, based on the remedies with which 
they afford third parties, they are most likely to favour third parties as opposed to striking 
employees. 
South African legislation (in other words the Constitution, LRA and RGA) does not 
expressly award the community or third parties the power to protect themselves against 
unprotected strike action. This leaves victims without certainty in so far as remedies are 
concerned regarding compensation for damages that is prescribed in legislation. 
Preventative measures, before damages are experienced, should be clearly provided or 
determined for third parties. If locus standi has been established, the court should make 
it clear the legal position a third party has against unlawful or unprotected striking 
employees. 
Employers have other remedies at their disposal besides compensation under section 
68(1) (b). These remedies come in the form of interdicts, common law remedies for 
damages, dismissals, as well as a similar remedy in section 11 of the RGA. However, 
remedies afforded to third parties are limited. If these are not limited, they are not clearly 
defined. It is necessary to emphasise, in legislation, the rights that third parties have and 
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the remedies that are afforded to them. In a country where strike actions are a norm, 
legislation should cater for instances where public violence ensues for both protected 
and unprotected strikes. Employers also have a role in curbing strikes, meaning that 
they must also ensure that they consider their employees’ demands in order to avoid 
unnecessary strikes.  
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